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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE, UDALGURI,  

DISTRICT- UDALGURI, BTAD 

 

G.R. Case No. 644/2015. 

Under Section –341/294/506/34 of IPC 

 

State of Assam 

Versus 

Mr. Mofijuddin Ahmed, Manik Ali and Kasem Ali……... Accused 

 

Present- Mr. Dimbeswar Taye, AJS; 

Sub Divisional Judicial Magistrate(S), Udalguri, BTAD, Assam. 

 

ADVOCATES 

For the prosecution:– Mrs. N. Narzary, APP. 

For the defence- Mr. Bipul Kumar Chetry. 

 

Evidence recorded on – 29/03/2016, 07/06/2016, 19/09/2016, 05/11/2016, and 

03/03/2017.  

 

Argument Heard on –  19/12/2017 

Judgment delivered –  19/12/2017 

 

JUDGMENT 

 Brief fact of the case: The genesis of the case is that on 23/06/2015, at 2.30 

pm accused  Mofijuddin Ahmed, Manik Ali and Kasem Ali restrained Habijur 

Rahman and thereafter assaulted him and dragged him. They also tied his hand 

and scolded him with abusive words.  

 

 On receipt of the ejahar a case was registered as Tangla P.S. Case No- 56/2015 

under section- 341/325/294/506/34 of IPC . After completion of investigation 

police submitted charge sheet against accused,  Mofijuddin Ahmed, Manik Ali and 
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Kasem Ali under section 341/294/506/34 of IPC. 

 

 Cognizance of the offence was taken on the Police Report. In due course 

accused, appeared. Copies of relevant documents were furnished to the accused as 

required under section 207 of Cr.P.C. Thereafter, Considering relevant materials on 

record particulars of offence under section 341/294/506/34 of IPC are  explained 

to the accused, to which they refused to plead guilty of the offences and claimed to 

be tried.  

 

 The prosecution examined as many as seven (7) witness in support of the case. 

The examination of accused under section 313 Cr.P.C. was recorded. The accused 

did not examine any witness. 

  

 Points for determination:- In the case point of determination will be as 

follows- 

Whether the accused in furtherance of common intention wrongfully 

restrained the Habijur Rahman on the road? 

 

Whether the accused in furtherance of common intention uttered obscene 

words to Habijur Rahman to his annoyance or to the annoyance of public in 

the vicinity? 

 

Whether the accused in furtherance of common intention threatened 

Habijur Rahman with injury? 

 

 I have heard the learned Asst. P.P. appearing for the state of Assam, and heard 

learned counsel the accused person. I have gone through the evidence placed 

before the Court and gone through other materials available on record.  
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DISCUSSION DECISION AND REASONS THEREOF 

 

Now I proceed to appreciate the evidence below to see whether the prosecution has 

succeeded to bring home the charges leveled against the accused person.    

 

 For convenience of reader of the judgment I deem it proper to refer to the evidence 

adduced by witnesses during trial. 

 

 The PW-1, Msstt. Hazera Khatoon has testified that she is the informant of this 

case. Both the accused present in the court namely-Abdul Kasem and Manik Ali are 

her brothers. Other absentee accused Kasem Ali is also her brother. The occurrence 

took place about 9 months ago. On that day at about 2:00 P.M. the accused 

persons assaulted her son Habijur Rahman by dragging him from the road at 

Dibisara to their house. They also tied her son's body by  rope. Her son was 

rescued by the villagers. Her son took Rs.30,000/- from the  accused persons for 

business purpose and returned Rs.22,000/-. But, he could not return the remaining 

amount on being asked by the accused persons. He sought time for the same but 

the accused persons did not give him time. His house is situated at a distance of 

150 mtrs. from the house of the accused persons. Some villagers informed her 

about the matter and accordingly she went to the house of the accused persons. 

She tried to rescue her son but the wife of accused Mofijuddin did not allow her to 

do so. She cannot say the name of the wife of Mofijuddin. Later-on, she brought 

police from Lalpool out post and rescued her son. Then, she lodged the FIR against 

the accused persons by putting her thumb impression which was written at the 

Lalpool Out post.  

 

 In cross examination PW1 has deposed that she work at Karnataka and came home 

about 22 days ago. She was present at the time of taking money from the accused 

persons. The money was given in her hand. it was denied that her son took 

Rs.70,000/- from the accused persons. Her son bought a TATA DI vehicle which 

cost was Rs.7,00,000/-. He paid Rs.2,40,000/- as down payment. The monthly EMI 

was Rs.14,000/-. Her son could not continue his business and sold the vehicle to 
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one Ainul. Ainul was to get Rs.70,000/- from them and so the vehicle was sold to 

him. The vehicle was purchased by taking loan from various persons. The accused 

persons reside in different places. The houses of Mofijuddin and KasemAli is 

separated by 1 112 K.M. Majik Ali and KasemAli also resides differently. At the time 

of occurrence she was working in the house of Sahjahan Ali, which is situated at a 

distance of 1 ½ K.M. from the house of Kasem Ali. it was denied that her son 

borrowed Rs.70,000/- from the accused persons. it was denied that the accused 

persons demanded their money on numerous occasions but they could not pay the 

same. it was denied that she has deposed falsely in the interest of her son.  

 

 The PW-2, Md. Habijur Rahman, has testified that informant, Hazera Khatoon, is his 

mother. All the three accused persons are her own maternal uncles. The 

occurrence took place about 9 months ago. One day the accused persons at about 

4:00 P.M. dragged him from the road of our village to their house and assaulted 

him.  He took Rs.30,000/- from the accused persons and out of it returned 

Rs.22,000/-.But, he could not repay Rs.8,000/- in time and so the accused persons 

committed the offence. The accused persons assaulted him with bare hands. 

Amongst the accused persons Mofijuddin pressed his neck. They also tied him with   

rope inside their house. The occurrence was witnessed by the villagers. 

Subsequently, her mother lodged the ehajar at Lalpool Outpost and he was 

recovered by police.  

 

 In cross examination PW-2 has testified that accused Mofijuddin and Hanif resides 

in the same locality. Accused Kasem resides at a distance from their houses. His 

house is situated at a distance of ½  K.M. from the house of Mofijuddin. There are 

number of houses between the house of Mofijuddin and ours. He was present at 

Ikrabari at the relevant time and the accused persons brought him therefrom. The 

accused persons dragged him about ½ K.M. Many people saw the occurrence while 

he was being dragged by the accused persons. it was denied that he borrowed 

Rs.70,OOO/-from the accused persons. it was denied that he bought a TATA DI 

vehicle with that money. It was denied that he also took Rs.70,000/- from Ainul at 

the time of purchasing the vehicle. Ainul paid money on his behalf to his money 
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lenders and so he gave him his vehicle. It was denied that his mother lodged the 

ejahar at his enticement against the accused persons in order, to avoid repayment 

of the loan. 

 

 The PW-3, Md. Dilwar Hussain, has testified that he knows informant of this case 

Musstt. Hazera Khatoon. He also knows the accused persons present in the court 

that day. The occurrence took place about a year ago, one day in between 3: 00 

P.M. to 4:00 P.M. On the alleged day he had been proceeding towards his relatives' 

house. On the way he saw accused Mofij Ali assaulting Habijuddin by tying him with 

a rope by a post. Seeing this he entered into the house of the accused and asked 

him not to do so. But, he did not listen to him and subsequently considering the 

tense situation he came back from the P.O. out of fear of happening some 

untoward incident. 

 

 In cross examination PW-3 has testified that his house is situated at a distance of 

100 mts. from the house of Hazera Khatoon. A culvert is situated at a distance of 

about 50 mts. from his house and 40 mts. from the house of Hazera. His house is 

situated at a distance of 200 mts. from the house of accused Mofij Ali. Accused 

Mofij Ali is a resident of village Ikrabari. When he arrived at the P.O. there were 

about 8 persons including women. He knows the women present at the P.O. but 

cannot say their names. Amongst them one was Mofij Ali's daughter-in-law. Kasem 

Ali's house is situated at a distance of ½ K.M. from his house. He did not see 

KasemAli and Manik Ali at the P.O. Informant Hazera Khatoon is the elder sister of 

the accused persons. Habijuddin is the son of informant Hazera. He works outside. 

He has not seen him buying a vehicle. But, he saw a TATA Mobile in his house. He 

cannot say who used to drive the vehicle. He cannot say what has happened to the 

vehicle. It was denied that he has not seen Habijuddin buying a vehicle. It was 

denied that the accused did not assault Habijuddin and that he was not being tied. 

it was denied that he has deposed falsely in the interest of the Habijuddin as he is 

his relative.  
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 The PW-4, Md. Nuruddin Ali, has testified that he knows informant of this case 

Musstt. Hazera Khatoon. He also knows the accused persons present in the court 

today. They are residents of the same locality and brother of the informant. The 

occurrence took place during Romjan month of last year. On the alleged day 

accused Mofij Ali assaulted his nephew Habijuddin by tying him with rope against a 

post in his house. Habijuddin is the son of informant Hazera Khatoon. The fact was 

informed to him by a boy of their village and accordingly he went there and saw the 

occurrence. He informed the matter to the mother of Habijuddin, who came there. 

She informed the matter to P.S. and afterwards police came and rescued 

Habijuddin. Police seized the rope by which Habijuddin was tied. Later on, he was 

taken to hospital for treatment. He also accompanied Habjuddin to hospital.  

 

 In cross examination PW-4 has testified that Hazera is his aunt and Habijuddin is his 

cousin brother. His house is situated at a distance of about 400 mts. from the house 

of the informant. His house is situated towards the house of Hazera from the 

culvert. The house of Mofij is situated at a distance of 1 K.M. from his house. He 

forgot the name of the boy who informed him about the fact of assaulting 

Habijuddin by the accused persons. When he went to the house of the accused he 

saw about 15/20 people in his house. Most of them were female and 2 to 3 were 

male. He did not see Dilwar Hussain at the P.O. he has affirmed that Habijuddin 

bought a TATA mobile vehicle. He told him that he took Rs.30,000/-(Rupees Thirty 

Thousand) as loan from accused Mofij for buying the vehicle. He cannot say if the 

money had been returned by Habijuddin to Mofij. He cannot say if the informant 

lodged the FIR out of grudge for asking back his Rs.30,000/-(Rupees Thirty 

Thousand) from Habijuddin. it was denied that the accused did not assault 

Habijuddin and that he was not being tied. it was denied that he has deposed 

falsely in the interest of the Habijuddin as he is his relative and son of his aunt.  

 

 The PW5,Md. Afajuddin AIi, has testified that he knows informant Hazera Khatoon. 

She is his aunty. He also knows all the accused persons. They are brothers of 

Hazera Khatoon. The occurrence took place about six (6) months ago at about 3 to 

4 PM. At the relevant time informant's son Habijur Rahman was proceeding through 
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the road then the accused persons restrained him and brought to the house of the 

accused Mofijuddin. The accused person tied his hand and assaulted by hand as 

well as by lathi. When the accused person restrained Habijur at that time he saw 

the incident. He also came to the house of accused Mofijuddin and saw the entire 

incident. After some time he went to the house of the informant and then to Lalpool 

Out-post along with Nuruddin. Later on, they came to the house of Mofijuddin 

along with police. The accused persons could not be found their house. They 

brought Habijur from their house to the police station and then to Rowta for his 

medical treatment. The FIR was filed while himself and informant went to the 

Lalpool Out-post for the first time. Police recorded his statement in connection with 

this case.  

 

 In cross examination PW-5 has testified that the FIR was lodged on the day of 

occurrence. He does not know the name of the person who wrote the FIR. His 

statement was recorded by I/O at police station as well as at the place of 

occurrence on the same day. He did not state to I/O that there was any monetary 

transaction between Habijuddin and the accused. The house of accused Mofijuddin 

falls at Ikrabari. The house of accused, Manik Ali is at Dipbisera and the house of 

accused Kasem is at a distance of about forty (40) feet from the house of 

Mufizuddin. His house and the house of the informant is separated by a distance of 

twenty (20) miters. He has stated that Habijur Rahman had a TATA DI vehicle. He 

cannot recollect now since when Habijur Rahman had been driving the vehicle. It 

was denied that Habijur Rahman borrowed of Rs.75,000/-(Rupees seventy five 

thousand only) from accused Mofijuddin. It was denied that accused Mofijuddin 

had been asking return of the said money from the informant and Habijur but they 

did not return the same.  

 

 The PW-6, Amir Ali has testified that On 23/06/15 he was posted at Lalpool 

Out-post as I/C, under Rowta PS. On that day informant Hazera Khatoon lodged an 

FIR at the out-post against the accused persons. After making GDE No 404 dated 

23/06/15 the FIR was forwarded to O/C Rowta PS for registering a case. 

Accordingly, Rowta PS case No.56/15 had been registered 
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U/S-341/325/294/506/34 IPC and the case was endorsed in his name for 

investigation. After getting the task he visited the place of occurrence, drew sketch 

map and also recorded the statement of the witnesses U/S- 61 Cr.P.c. On the same 

day of receiving the FIR the injured was taken to Rowta MPCHC and later on he 

collected the injury report. The accused persons were searched but they could not 

be found in their homes. On 28/06/15 all the accused persons appeared at the PS. 

They arrested and then released on bail as the offences were bailable ones. During 

the course of investigation he found sufficient materials against the accused 

persons U/S- 341/294/506/34 IPC and submitted the charge sheet accordingly. He 

has deposed that Exhibit-1 is the FIR and Exhibit-1(1) is his signature with note. 

Exhibit-1(2) is the signature of o/e Rowta PS with note. Exhibit-2 is the 

medico-legal injury report. He has further testified that Exhibit-3 is the charge 

sheet submitted and Exhibit-3(1) is his signature. 

 

 In cross examination PW-6 has testified that he did not seize anything in connection 

with this case.  

 

 The PW-7, Dr. Subhas Chandra Basumatary on 23/06/15 he was serving at Rowta 

Model Hospital. On that day he examined one Habijur Rahman being escorted by 

UBC/82 Nripendra Paswan in connection with Lalpool Out-post DGE-nil dated 

23/06/15. On examination he did not find any injury on his body. Exhibit-4 is the 

medical report and Exhibit-4(1) is his signature.  

 

 In cross examination PW-7 has testified that Some columns of the injury report was 

entered by the concerned police officer. There is no GDE number in his report.  

 

APPRECIATION OF EVIDENCE 

 From such careful appreciation of materials on record it appears that prosecution 

projected PW, 2, Habijur Rahman, as victim in this case. It appears that PW1, 

Hazera Khatoon, is the mother of the victim, Habijur Rahman. It has been alleged 

that the occurrence was taken place during the afternoon time.  
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 From such scrutiny it appears that the PW-1, Msstt. Hazera Khatoon is sister of the 

accused person. It also appears that all the non-official witnesses are residents of 

same village and they are relative of victim, Habijur Rahman. However, PW1 is the 

informant in this case and she has lodged this case against her own brother. 

Therefore, the defence plea that the witnesses are interested witnesses is not 

tenable. 

 

 From such perusal it appears that the incident took place in the house of accused 

Mofiz Ali. From such appreciation it appears that PW3 Dilwar Hussain, PW4 

Nuruddin Ali and PW5 Afajuddin Ali have corroborated the statement of victim 

Habijur Rahman. They saw the victim in the house of accused Mofijuddin. It also 

appears that other witnesses also found the victim in the house of acused 

Mofijuddin tied with a rope. It also appears that Exbt.1 FIR was lodged on the date 

of occurence itself. According to PW6 S.I. Amir Ali on the same day the ejahar was 

lodged at Lalpool outpost. It also appears that on 23/06/2015 PW7 Dr. Subhash Ch. 

Basumatary examined the victim at Rowta Model Hospital. 

 

 On such perusal it appears that PW1, Hazera Khatoon and PW2 Habijur Rahman 

borrowed a sum of Rs.30000/- from the accused. It also appears that the victim 

owed some amount of money to the accused person. It has been pleaded that to 

avoid payment of the loan the victim and the informant cooked up the false case 

against the accused person. However, presence of such circumstances rather 

fortifies the fact that the accused has feelings of enmity towards the victim. 

Therefore, the possibility of such act by the accused towards the victim cannot be 

denied. 

 

 On such perusal it appears that the PW1 reached at the place of occurence after 

getting information of the incident. The PW3 Dilwar Hussain was proceeding 

towards his relative’s house when he saw the incident. The PW4 Nuruddin Ali had 

informed the matter to the informant. It also appears that PW5 Afajuddin Ali saw 

the informant when he was restrained by the accused. 
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 It also appears that four (4) witnesses viz. PW1, PW3, PW4 and PW5 are tested by 

the accused through extensive cross examination. However, nothing could be 

extracted to show their interest in this case except the relationship. Therefore, I 

prefer to rely on the testimony of these witnesses. 

 

 However, the prosecution have failed to place any material to show that the 

accused uttered any obscene word to the victim. The prosecution witnesses 

remained silent on this point. The witnesses also remained silent on the point as to 

whether accused threatened the victim or not. 

 

 Therefore, in view of forgoing discussion I arrived at conclusion that the accused in 

furtherance of common intention restrained the victim Habijur Rahman. 

 

FINDING 

 From the aforesaid discussion and in view of the deposition of prosecution 

witnesses it is held that, the prosecution has miserably failed to prove the charge 

under section 294/506/34 of IPC against the accused, Sri Mofijuddin Ahmed, Manik 

Ali and Kasem Ali, , beyond all reasonable doubt. ccordingly, it is held that accused, 

Mofijuddin Ahmed, Manik Ali and Kasem Ali, are not guilty of the offence punishable 

under section 294/506/34 of IPC and set at liberty forthwith. 

 

 However, prosecution succeeded to prove the charge against accused u/s-341 of 

I.P.C. within the purview of section 3 of the Indian Evidence Act 1872. 

 

 

ORDER 

 Accordingly, it is held that accused, Mofijuddin Ahmed, Manik Ali and Kasem Ali, are 

guilty of the offence punishable under section 341/34 of IPC. Consequently, they 

are convicted of offence u/s-341/34 of IPC. 

 

 After considering the material it appears that accused have committed offence 

against their own nephew. As such, I am not inclined to give benefit of The 
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Probation of Offenders’ Act 1958, to the accused. 

 

 Therefore, considering aggravating and mitigating circumstances after hearing 

accused, Mofijuddin Ahmed, Manik Ali and Kasem Ali, are sentenced to a pay fine of 

Rs.200/- (Rupees Two hundred) each u/s- 341 of IPC in default to SI of a 15 days.  

 

 The case is disposed of on contest. Let copy of judgment be furnished to accused 

free of cost. 

 

 The bail bond stand extended for another period of six months as per requirement 

of section 437 A of Cr.P.C. 

Given under my hand and seal of this court on this 19th day of December, 2017. 

    Typed and Corrected by me  

 

 

Sub Divisional Judicial Magistrate, 

Udalguri, BTAD 

 

 

 

ANNEXURE 

1.  Prosecution Witnesses:- 

P.W. 1:- Hazera Khatoon, 

P.W. 2:- Habijur Rahman, 

P.W. 3:- Dilwar Hussain, 

P.W. 4:- Nuruddin Ali, 

P.W. 5:- Afajuddin Ali, 

P.W. 6:- Amir Ali, 

P.W. 7:- Dr. Subhash Ch. Basumatary. 

 

2.  Defence Witnesses:-  None 

3.  Court Witnesses:-   None 
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4.  Prosecution Exhibits:- 

Exbt.1:- FIR, 

Exbt.2:- Medical Report, 

Exbt.3:- Charge sheet, 

Exbt.4:- Medical Report. 

 

5.  Defence Exhibits:-  Nil 

 

Sub Divisional Judicial Magistrate, 

Udalguri, BTAD 


